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FROM: | ~ Barry Breen, Director
: Office of Site Rernediation
TO: Reglonal Counsel, Reg:ons I-X

Regional Enforcement. Coordinators, Regions I-X

" Director, Office of Site Remediation & Restoration, Region

~ Director, Emergency & Remedial Response Division, Region I '
Director, Hazardous Waste Management Division, Regions III &IX
Director, Waste Management Division, Region IV
Director, Superfund Division, Regions V, VI & VII
Assistant Regional Administrator, Oﬁice of Ecosystems Protection &
Remediation, Region VIH .

Du'ector Ofﬁce of Env:ronmcntal Cleanup, Region X

This memorandum transmits a pollcy document developed by the Office of Site -
Remediation Enforcement (OSRE) that explains what is necessary for an acceptable ab:llty to -
pay (ATP) settlement in Superfund cases. The main text of the policy document addresses’
general issues that apply to the ATP process and ATP settlements. The policy document also
contains two appendices that address issues spec1ﬁc to making ATP determinations for

_individuals and businesses.

The policy document is dlrected pnrnanly toward Ofﬁce of Regional Counsel (ORC) and - '
Superfund enforcement program staff who handle cases involving ATP issues. It should also be _
useful for potentially responsible parties (PRPs) who believe that they are unable to pay their

' share of Superﬁ.md cleanup costs as well as for other PRPs at sites where ATP claims are ralsed. '

Thns pohcy docu.ment is the second Superfund ATP document issued by OSRE. In May

- 1995 OSRE issued a “short sheet” guidance document, entitled “Overview of Ability to Pay

Guidance and Models ? whlch describes poholes and models relevant to Superfund ATP
a.nalyses ‘ _

The oolicﬁ document establishes an “undue financial hardship™ standard for determining

e' party’s ability to pay its share of Superfund cleanup costs, and uses a two-part analysis to

r
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determme what is an acceptable ATP settlement amount. The first part of the analysis, called the
“balance sheetphase,” looks at the assets, liabilities, and owners’ equity of the ATP: Candidate,”
calculating the amount of money available from excess cash, the sale of assets that are not
ordinary and necessary, borrowmg agamst assets, and owners’ equity. - -

The second part of the analysis, called the income and cash flow statemnent phase,” looks

. at theincome and expenses of the party and generally calculates “available income” for a

Superfund settlement over a five-year period. In calculating “available income,” the analysis

~ takes.into account-“increased future neéds” (i.e., ordinary and necessary expenses that will be

~ incurred by the ATP Candidate that have not been incurred in the past or that were incured
‘prewously but which are expected to be sxgmﬁcantly greater than in the past)

A work group composed of representatives from regional, headquarters, and Department
of Justice offices helped to develop the policy document. This policy is intended to apply
outside of a formal bankmptcy context, because the bankruptcy laws provide other. mechanisms
to-protect debtors from undue financial hardship or to allow viable businesses to recrganize. If
you have any questions concerning this document, please contact OSRE's Pollcy and Gmdance
Branch at (202) 564-51 15 : -

Additional copies of thxs document can be ordered from the National Techmca.l L
Information Service (NTIS), U:S. Department of Commerce, 5285 Port Royal Road, Spnngﬁeld,
'VA 22161. Each order must reference the NTIS item number, PB97-199731. For teiephone
orders or further information on placing an order, call NTIS at (703) 4874650 or (800) 553-"

" NTIS.. For orders via E-mail/Internet, send to the followmg address: orders@ntis.fedworld.gov.

Enclosure_

‘ce: Steve Herman, OECA : -
| Steve Luftig, OSWER ,
Linda Boomazian, OSRE -
Sandra Connors, OSRE -
‘Charles Breece, OSRE
Lori Boughton, OSRE -
Bob Kenney, OSRE .
- Lisa Friedman, OGC -
" " Earl Salo, OGC
Joel Gross, DOJ -
Bruce Gelber, DOJ -
Karen Dworkin, DOJ . o
Superfund Ability to Pay Work Group . - °
Superfund Ability to Pay Contacts
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GENERAL POLICY ON SUPERFUND
ABILITY TO PAY DETERMINATIONS

INTRODUCTION

) " This document provides a general policy framework for

 settlements in which a party’s -financial ability to pay is a
significant consideration (“ATP settlement”) under the
Comprehensive Envirconmental Response, Compensation and Liability
Act ("CERCLA" or "Superfund"). The United States may enter into
ATP settlements with individuals and businesses for recovery .of
response costs and performance of cleanup work in appropriate
cases. ' The purpose of this policy is to provide guidance to EPA
enforcement personnel affected parties, and the public on: the
information that EPA will look at in evaluating proposals to:
enter into an ATP settlement, and the steps that Agency personnel
should follow xn evaluatlng a party s lnablllty to. pay claim.

The ATP settlement process is reserved for bu31ness
'potentlally responsible parties- ("PRPs”) who demonstrate to EPA’s
satisfaction that payment of the amount. sought by the government
ig likely to put a company out of business or otherwise
jeopardize its viability, and for both business and individual ¢
PRPs who demonstrate to the Agency that payment of such an amount
is likely to create an undue financial hardship. The ATP ‘
settlement process may provide for a reduction in the proposed
settlement to an amount that is not likely to create an undue -
financial hardship. An undue financial hardship occurs if, in
the opinion of EPA, satisfaction of the environmental claim will
deprive a PRP of ordinary and necessary assets or cause a PRP to
be unable to pay for ordinary and necessary business expenses
and/or ord;nary and necessary 11v1ng expenses

' This document flrst presents a general overview of ATP
settlements. It then discusses the types of analysis that should
be conducted in a-case where an ATP settlement has been requested
by a PRP, and generally describes how EPA - enforcement personnel .
working on a Superfund case and, where applicable, Department of
Justice (DOJ) staff (“the.case team”) should determine.an amount
that represents the ability of a particular PRP to pay for = ‘

' ‘résponse costs or work (“ATP amount”). This document does not
cover the final settlement amount that the Agency should accept.
' There may be situations in which ability .to pay lS not the only
factor on which the settlement 1s based o )

' This document also lncludes appendlces that address ATP\
. igsues arising in settlements with individuals (Appendix A) and
businesses (Appendix B). -These appendices provide. supplemental-
~information on the analysis of 'ATP claims and the determination’
of ATP amounts for individuals and - businesses. Although
Appendix B was developed prlmarlly to expedite the proce551ng of
ATB clalms by small bus;nesses, its principles apply to business
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entities of all sizes. The Agency believes that provldlng in
-Appendix B a written description of the'standards and procedures
that it will. use in making determinations on ATP claims by
business entities will be especially helpful for small entities’
that may not have access to.sophisticated financial advisors.

L Appendices A and B should be read in conjunction with the

' main body of this. policy document when determining the ability to
“pay of these parties in Superfund cases. The appendices. do not
discuss each step of the ATP analytical process, 50 readers

- should rely on the main. body of the pollcy statement for a full
descrlptlon of thls process

PURPOSE OF ABILITY TO FAY SETTLEMENTS

In any case in which EPA is consmderlng an ATP settlement

} it must consider a number of competing interests.” On the one

- hand, the Agency is charged with ensuring that hazardous waste °

. sites are cleaned up, that money spent from the'Superfund is

“restored and that .those responsible for contamination pay an
appropriate share of cleanup costs. On the other hand, many
individuals and businesses have limited resources with which to.
satisfy the government’s claims. As the district court recently
noted in United States v, Bay Area Battery, 895 F. Supp. 1524
(N.D.Fla. 1995), the government must. be afforded the leeway to |
take ability to pay into account in fashioning settlements under
CERCLA. In particular, it must consider the impacts of any
settlement on the business or individual in 4 way that recognizes
~the value of permitting a functioning.business to continue as a
productive compeonent of our eccnomy earnlng money and employing
workers, and which demonstrates compa351on for 1nd1v1duals and
‘their unlque c1rcumstances

. ATP settlements may be utilized to balance two interests:

(1) that a PRP satisfies its liability associated with the
cleanup of an env1ronmental problem; and (2) that payment of the
liability does not create an undue financial hardship for the PRP
or, where the PRP is a natural person,_for those dependent on the
pnpl \ : '

o Early ldentlflcation of an undue financial hardshlp will :
preserve the financial resources of the government, the settling .
" PRP {"the ATP Candidate”), and other PRPs for cleanup actions by -
reducing transaction costs. _EPA does not consider an ATP |
settlement for response costs as relieving. the gsettling PRPs from
any other obllgatlon they have under the law, including their"-

_ 1Dependents should generally include’ only those persons.
-lawfully claimed as such by the PRP on its most recéent federal
income tax return

'
i



. Case 4:05-cv-00329-GKF-PJC  Dacument 2355-3 Filed in USDE-NB/OK on 07/20/2009

el d '
s [
. . e
"“.-' R I

‘obllgatzon to allow access or prov1de lnformatlon to help
fac1lltate the Superfund process '

Page 5 of 36

EPA seeks to recover monies expended from the Superfund by
either obtalnlng a court judgment against a. PRP for 'the United
State’s response costs at a site or by settllng with a PRP for an

appropriate share of the response costs at a site. EPA

determines an appropriate settlement amount for a PRP based on a
‘variety of considerations that may include the volume of wastes

contributed to a'site by the PRP, the nature of the wastes

contributed by the PRP, the degree of the PRP'’s cooperation,

and

in some cases the PRP’s ability to pay* This reflects the fact
that Lgnorlng a PRP’'s ability to pay may, in certain situations,
not only impose an undue financial hardship on the PRP but may .
also reduce or eliminate lmportant benefits that the PRP provldes

to the communlty

Any ablllty to pay settlement should be based on the

:partlcular facts and circumstances of the case. However, 1t is
important that. the Agency employ a generally consistent approach

to evaluating claims of inability to pay. Accordingly, this

pclicy sets forth a framework for considering ‘such claims, along -

with procedures that the regions should follow where 'a PRP
asserts that it has a limited ability to make a substantial

" contribution to the costs of cleanup or to the relmbursement of :

the government’s past response costs.

)

CONDITIONS UNDER WHICH EPA WILL CONSIDER A CLAIM OF UNDUE
FINANCIAL HARDSHIP

Although the ATP settlement process is based largely on the

financial condition of the ATP Candidate, other conditions should
also be met as part of the settlement. Among the factors that
should be present to proceed with an ATP settlement are the

‘following:

1. The settllng party has met 'its burden of demonstratlng thet'
- the payment of. the full amount sought by EPA is 11kely to

_create an undue flnanc1a1 hardship. -

" The burden to demonstrate the 11kellhood of undue flnanc1al_:

_ hardshlp rests with the ATP Candidate, rather than with the

Agency, in CERCLA cases. The ATP Candidate will ‘be reguired to’
provide adequate information to substantiate that payment of the
- amount EPA seeks. is likely to create an undue financial hardship.

The -Agency need not consider the request made by the ATP
- Candidate for an ATP settlement unless EPA has received all

1985)

" ?Interim CERCLA Settlement Policy, 50 FR 5024 (February S,
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requested flnanCLal lnformatlon from the ATP Candldate
Furthermote, any PRP who is attempting to settle under the ATP
process may be reguired to assist EPA in defending the
settlement, if the settlement is challenged. The Candidate
should recognize that it may be required to authorize release of
financial information necessary, to defend the settlement. : Where

. ‘appropriate, the Agency will be willing to address

: confldentlallty issues by seeking to obtain protective orders, in
camera review, oOr 51m11ar technlques .

2. . The. settlement should not release the ATP Candldate from
other site-related respon51b111t1es. '

The ATP Candidate should not .be released from other site-
- related responsibilities; 1nclud1ng the duty to provide the -
necessary information and site access to-assist with the cleanup
~and enforcement act1v1t1es

5. The ATP Candldate must request the ATP Settlement.

Although EPA’ may encourage partles to seek’ an ATP . ‘
. settlement, the ATP'Candidate must request the ATP settlement and
. must attest that the payment of a greater amount is likely to .
créate an undue financial hardship. The ATP Candidate must also
certify to the truth and accuracy of the f1nanc1al information
that has been submltted : :

4, aAn Ablllty to Pay Ana1y51s must con31der the entlre
' flnanc1al position of the ATP Candidate. '

The demonstratlon of an undue financial hardshlp must be
based on an analysis of the ATP Candidate’s entire financial
situation and not just some portion of the ATP Candidate’s.
holdings. ' The analysis should include an ATP Candidate’s ablllty

'to obtain.support from other entities that may be legally.
responsible for satisfying the environméntal obligations of. the "
ATP Candidate. In addition, EPA should review. and analyze the

-facts and consequences’ relating to all material transfers of
'property by the ATP Candldate subsequent to notice of potentlal
llablllty from EPA. . )

.. 5. .An ATP Settlement is entered on an 1nd1v1dua1 ba51s w1th
o each Person as' defined under CERCLA
The covenant not to sue and contrlbutlon protectlon offered
by the ATP settlement applies ‘only to the ATP Candidate that .
_:demonstrates an undue financial hardship. For example, in the N
case of a corporation, the covenant and contribution protection .’
, ‘should' generally not extend to other PRPs such as a corporate
, . parent or corporate shareholder (unless theéir assets and income
C are included within the ATP ana1y51s and they are contributing to
‘the settlement) : -

R —_—

[ T * . . o " I 4

f
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T 6. The ATP Settlement ‘is in addition to expendltures that are
recoverable from other sources. : ,

f

. The settlement agreement should - requlre the ATP Candldate to
disclose the ability of the ATP Candidate to recover expenses
associated with the Site. " This may include sources such as
insurance recoverles, indemnification agreements, contribution
actions, and increases in property -values resulting from cleanup
activities. The ATP settlement should consider the funds
available from these activities. Unless the ATP Candidate _
demonstrates that no recovery from these. sources will occur, the
settlement agreement should provide for payment of a percentage
of recovered expenses to- the United States

7. The ATP Settlement should seek to resolve all of the ATP
Candidate’s liability- for response costs at the site.

- _An ATP settlement should seek to resolve all financial
issues associated with the ATP Candidate’s liability for. response
costs at the site. A settlement that does not fully resolve the
environmental claim against the ATP Candidate may leave the ATP

- Candidate exposed to a burdensome contribution claim. The case
team and the ATP Candidate should estimate the effect of the
settlement on potential contribution claims (and similar claims,
such as those related to indemnification agreements) made by .
other PRPs at the site. .The ATP settlement should be very clear’
in identifying’ what the ATP settlement will: resolve and what
lltlgatlon exposure (if any) remains for the ATP Candldate

INITIAL REVIEW -

The ATP" analysxs utlllzes past and present financial

information to evaluate the present and predict the future

financial condition of the party belng analyzed and its ablllty

to pay for a cleanup. The ATP analysis requires enough

information to support a determination as to whether the proposed
settlement is likely to create an undue financial hardship.-
Generally, the Agency should request that each ATP Candidate’ -
(business or individual) submit federal income tax returns for C -
_the five ‘most recent -‘years and a completed financial '
' ‘questionnaire.? Similarly, the Agency should also generally

request five years of financial information (audlted if S
available) from businesses that are ATP Candidates. o

o .

: }' The case team ghéuld consult w1th the f1nanc1al analyst
-who will be reviewing the ATP Candidate’s financial information
to ensure that all relevant information.is requested. Copies of
financial questionnaires developed by Region 9 for this purpose |
are attached to this policy ‘document as examples of requests for
financial info¥rmation relating to abrllty to pay settlements with
lnd1v1duals and businesses.
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Addltlonally, other 1nformatlon, as determlned approprlate by

' EPA; should be reviewed. This may include information -relevant

to the financial condition of the ATP Candidate. that is submitted -
by the ATP Candidate itself or by other PRPs at a site, or that

_is obtained from disinterested third partles (e.g., Dun’ and

Bradstreet reports).

EPA‘s analysis should characterize the financial condition
of the ATP Candidate. -This analysis should consider the ATP
Candidate’s complete financial condition. 1In‘'revicwing flnanc1al
information, the case .team should be alert for facts relating to
transfers of property by the ATP Ciandidate particularly those.

subsequent to the notice of potential liability from the Agency.
The case team should not limit its analy51s to the evaluation of

the ATP Candidate’s assets, liabilities, income,. and expenses,
It  may also be appropriate to look to related sources, including

" income and assets that are not:in the ATP Candidate‘s name but
‘'which might:be available to the ATP Candidate. - Not all such
‘income and assets should automatlcally ‘be conSLdered available .to
. the ATP Candidate, but they should be treated as potentlally

relevant to the analysis. - ’ ) . ~
REVIEW oF ATP SETTLEMENT REQUESTS

The Reglons should lmplement a consistent approach for s
gatherlng financial information. It is suggested that a.
screening process be developed to identify ATP candidates who
have provided adequate financial -information to determine their
ability to pay the proposed settlement amounts and those that
will be requlred to provide additional financial ‘information for
this purpose:. It would also be helpful to -develeop a process to
differentiate between situations that clearly réquire the '
assistance of a_ financial analyst and those that do not.

When conductlng the ATP analysxs, the case team w111 need to
have available a team member who is qualified. to express opinions
on the firnancial information that is submitted. -Although.the
case. team has the primary responsibility to make determinations .
relating'to a Superfund settlement, the case team should rely on:
the opinion expressed by a person qualified to-conduct a

\-flnancial analysis when determining whether or not a- settlement
_amount 1s likely to create an undue flnanc1al hardshlp

USE OF COMPUTER MODELS ° _% S o R

EPA - has a varlety of computer models that asszst Wlth an ATP

"'analy51s Included among these models are the ABEL  -and Superfund '
ABEL models for the' analysis of ATP claims of for-profit business_

entities.. . In the near future, EPA will be issuing additional

computer models tHat will assist in evaluatlng ATP claims for-

individuals and mun1c1pa1;t1es The .Agency is also developing,

- manyal financial screening protepcols (“protocols”) that do not

o

.8
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. requlre very: much 1nput and that may be partlcularly useful in
screening ATP claims made by a large number of PRPs at a
Superfund site.

These computer models and protocols, which requlre the input
-of financial information, are useful in evaluating. financial
"strengths and weaknesses of a PRP. However, they lack the
capability to evaluate the quality of the financial information’
‘and to consider all aspects of a PRP‘g financial condition
necessary to make financial projections. Due to these
llmltatlons, computer models and protocols should be used in
screening and prioritizing ATP settlement requests but should not.
_.be the basis for entering into an ATP settlement. The opinion of
the case team in- conjunction with the opinion of a flnanc1al
analyst should be the basis for the ATP settlement

VERIFICATION

 After the 1n1t1al rev1ew, the financial information should:
‘be verified. The purpose of the verification process is to
determine if the information can be relied upon to express an
opinion concerning the effect of- the proposed settlement amount
~on the ATP Candldate .

Informatlon that ‘has been submltted should be’ verlfled and
the explanation of any discrepancies documented. This :
verification may require that the ATP Candidate produce receipts -
for large or unusual expenses, submit an appraisal report to *
verify the value of an asset purchased or sold, and submit other -
documentation to ‘substantiate the financial information provided
by the ATP Candidate. The amount of substantlatlng documentation
for the ATP settlement is based on case specific needs. The size
of the business and the- complexlty of the financial picture of
the business or individual ATP Candidate are important factors in
determining what is needed to verify the information. It is
ant1c1pated that, in every instance, EPA should perform some
minimum verification prior to accepting information .as submitted.
In the event that the verification process identifies s19n1f1cant
contradictions within the financial information, it may be
.appropriate to preclude any further consxderatlon of an ATP
settlement Wlth this candldate '

L When estlmatlng borrowlng capacxty, EPA should determine if
the. ATP Candidate has overstated its liabilities. Questions
relating to the status of a liability should be documented and a
determination concerning the priority of the liability in
comparison to the environmental claim should be made

. The ATP Candidate should also be requlred to certify that
the ATP Candidate has made a full and accurate disclosure of .
financial information. 'The certification can be in the form of a-
31gned statement from the ATP Candidate that ls s1m11ar to .

7
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certifications provided in responding to § 104 (e} information
requests or work performed pursuant to a consent decree. Any
consent‘décree“orhadministrative order on consent (AOC) that’
relies on financial information provided by the ATP Candidate - )
should -include a provision that the covenant-not-to-sue is null
‘and void if EPA later finds that 1nformatlon to be false or, in

any material respect, lnaccurate g

- In general after rece1v1ng adequate flnanc1al‘1nformat10n
and verlfylng the information, the.case team should conduct an
evaluation of the ATP Candidate’s ability to pay. ® This will
generally involve a two-phase examination process. First, the
Region should analyze the ATP Candidate'’'s ability to make an up-
front payment. This analysis is based primarily.on a review of

- its balance sheet (”balance sheet phase®). If the up-front '
-payment that can be made by:an ATP Candidate is ‘adequate to pay'
the total amount sought by EPA, the ATP claim should be rejected.:
If the .up-front payment that can be made by an. ATP Candidate is
not adequate to pay the total amount’ sought by the Agency, the
' case téam should.then analyze the ATP Candidate’s .ability to make
additional payments over time based cn the. ability to generate
‘available cash flow. This analyszs is based primarily on a
review of .the ATP Candidate’s income and’ cash flow statements
(*income and cash flow statement phase‘) :

BALANCE SHEET PHASE '

_The balance sheet phase includes 'a review of the assets, '
liabilities, and owners’ equity of an ATP Candidate. The'balance'
sheet is a financial report that displays the assets, :
liabilitieé, and owners' equity.of a business’ as of a spec1f1c
date (e.g.,. the end of a fiscal .year). Assets include cash, cash

“equivalents, accounts recelvable, inventory, and fixed assets.
Liabilities include accounts payable, interest payable, notes
payable, and taxes. Liabilities may be current (expected to be’
“paid within. one year) or long-term (expected to be paid in. more

than one year). Owners' equity (or shareholders‘ ‘equity) is- the
'difference between assets and liabilities, and includes . ‘
contributed capltal (amounts. directly- invested by the owners) and .
retained . earnlngs (proflts that’ have not been pald out to the
‘owners) ‘ .

The'balance sheet phase should produce a dollar estimate
‘that "is the sum of (1) excess cash; (2) funds available from the
.sale of assets that are not ordinary and necesgsary; (3) increased
borrowing Capacity; and (4) funds available from owners’ equity
. The asset holdxngs of the ATP Candldate should be examlned
.S@ as not to deny. the ATP Candidate ordinary and hecessary '
assets. -While protecting ordinary and necessary assets, EPA -
recognlzes that the ATP Candidate may also possess assets that
are not ordinary and necessary. These assets may ‘be sold or

8
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borrowed against without the ATP Candldate 1ncurr1ng an undue
financial hardship. 1In addition, there may be cases where
borrowing against ordinary and necessary assets by an ATP
Candidate is appropriate. This issue is addressed more.
specifically in\the'appendlces.for individuals and businesses.

, . In making a determination regarding whether an asset is
ordinary and necessary, EPA relies on the ‘information (both
written and oral) provided by the ATP Candldate uSLng the
.followlng general guldellnes ' -

. B Businesses--For a business, an asset lS ordinary and
necessary if it is currently used for .the business
purpose of the entlty This would include, for
~example, manufacturing equipment that relates toc the
product line(s) of the business. "It would not include
property owned by the busxness that is lntended for
investment purposes.

e - Individuals--For an individual, an asset is ordinary

-~ and necessary if it provides for a need of the ATP
Candidate or those dependent on him/her. Examples of"
such assets are prOVlded in Appendix A. Property
holdings that are not held for the purpose of
generating needed income or that do not provide for B
‘such needs may not be ordxnary and necessary : ‘

Assets 1dent1f1ed as not ordinary- and’ necessary should be
examined to determine the value that can be obtained from selllng
andfor borrow1ng on the asset :

.. If the ATP Candidate has not establlshed why an asset is
ordinary and necessary and if the asset has sxgnlflcant value,
the estimated net value of-the asset should'be included in the
ATP estimate. 1If other factors (e.g., reluctance of banks to
lend to a- Superfund PRP) prevent the ATP Candidate from borrowing-
on.the asset, strong consideration should.be given to settling
pased on the estimated net sale value of assets that have been
ldentlfled as not ordlnary and necessary

- After estlmatlng the amount available from assets that are
not ordlnary and necessary, the potential of the-ATP Candidate to
- borrow is determlned To do .this EPA needs to determine what
assets, if any, are secured by existing borrowing; what .
liabilities are 1dent1f1ed on loan applications; and the extent
to which the potential release from liability was con51dered in °
- the lender s declslon to lend funds to the settlor -

. In assessing: the ATP Candldate s borrow;ng capac1ty, ‘the
-loan pericd should generally be estimated based on the. facts and
circumstances of each case. In making this estimate, factors to
be considered should include the type of asset to be. borrowed

9.
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'acalnst the ATP Candidate’s equity in the asset, and 6the£7
relevant factors (e.g.. age_and income of an. individual ATP
Candldate) ' _ A : '

The balance sheet phase should ensure that the ATP Candldate
will h.ve funds available to repay any loan made for purposes of
an ATP settlement. If the income statement phase indicates that
there may not be adequate 1ncome available to make periodic’ locan.
payments needed to fully pay the settlement amount, the amount
- that can be borrowed and applled toward the settlement amount,
should be reduced to reflect the ATP Candidate’s ability to repay
a" locan. However, if the income statement phase suggests an .
inability to repay a loan, the balance sheet phase should still .
‘include the estimate of funds obtained from the sale of assets . . .
_that«are not ordlnary and - neceSsary

: Owners’ equity should also be analyzed as a potentlal source .
of ATP settlement funds. " This part of the balance sheet analy51s -
should look at two prlmary components dividends and capital .
contrlbutlons. : : : I '

DlVldends are perlodlc payments by a company to its owners
. {i.e., ‘shareholders).  Financial statements and tax returns
'should be examined to determine whether dividends have been -
issued to shareholders by the ATP Candidate, particularly those ;
. issued subsequent to notification of its CERCLA liability. If
.80, the ATP Candidate should be asked how such dividends were
issued in light of the entity’s claimed inability to pay.the
pr0posed Superfund settlement amount. Absent extenuating ,
c1rcumstances, the amount of .stch dividends should generally be
included in the ATP amount'. Payment of future d1v1dends may also
be restricted in the ATP settlement agreement

Capital contrlbutlons are investments in a bu51ness made by
'its owner(s).’ The balance sheet phase.of the ATP ‘analysis should
also evaluate on a case-by-case basis whether addltlonal capltal :
contrlbutlons should be 1ncluded ln the ATP amount. :

v

INCOME AND CASH' FLOW STATEMENT PHASE .

In evaluatlng the amounts that an ATP Candldate can’ afford
.to pay over time,. Regions should pay particular-attention to the
income and cash flow statements of the ATP Candidate. This '
anhalysis looks at the revenues. (income) and expenses of the ATP
Candidate over time. - This analysis attempts to predict future
earning potential and. to identify ordinary and necessary future '
expenses, - based on a review of financial statements from prior
years, budgets and projections (if provided), and likely future.
évents. As previously stated, the: goal of an ATP settlement is
‘to allow a buslness PRP to remain a going concern and to prevent

/

b
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Excess available cash flow should form the basis for ATP payments

over tlme

The income statement and cash flow phase includes review of

revenues and expenses reported over several successive years:

The income statement is a financial report that shows revenue and

profit-making activities over a period of time, typically a

. fiscal year. Revenues measure -the inflow of assets, while

- expenses measure the ocutflow or using up of assets. Net income
indicates an increase in assets and owners'’ equity during a time .
period, while net loss 'indicates a decrease. Changes in revenues
and expenses from year to year should be'examined to determine if

a trend exists and if there is an explanation for this trend.

If

a trend is identified, £1nanc1al pro;ectlon should reflect the

lmpact of the trend.

Total sources of revenue should be examined to determine,if
they are stated correctly and to make sure that they have not
been undervalued. A 51m11ar review of expenses should be made to -
determine if a trend exists, if expenses have been overstated, .

and/or if the need for the expense has not been established.

Questionable revenues and ‘expenses are to be discussed with the.

ATP Candidate and may result in adjustments to the income

statement estimate. When adjustments are made, the reason for

the adjustment should be documented in the case file.

After the examination of prlor revenues and expenses, any
Increased Future Needs identified by the ATP Candidate should be

.examined. Increased Future Needs are ordinary and necessary

expenses . that will be incurred by the ATP Candidate that have not
.been incurred in the past or that were incurred prev1ously but

-+ .are expected to be significantly greater than in the past.

When

estimating ‘Increased Future Needs, ‘the ATP Candidate must explain
the reason why payment of these expenses cannot be deferred for a
. limited period of time. Examples of Increased Future Needs are:

®  Businesses--Estimated environmental expenditures that

are to be incurred in. the next five years. However, in

limited and appropriate cases, tlie ATP settlement may
require additional payments if the estimated
env1ronmenta1 expenditures are not made.

Lo 'Ind1v1duals--A 51gn4f1cant decrease in revenues or a

significant increase in expenses that will be incurred -

within the next five years, such as a change in an

individual’s financial situation caused by retirement.:

- The next step in the income and cash flow statement phase is
- to calculate the difference between the:.projected revenues and
~ordinary and necessary expenses (including any Increased Future'’
Needs and debt servicing on. any additional borrowing determined.

L. ' . ) . 11
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'approorlate in the balance sheet phase of the analy51s) during
the next five years ("Available Income"). The Availablie Income.
should be compared with the proposed. settlement amount. If the
Available Income is greater than the settlement amount, there is

' no undue financial hardship and 'no reduction based on an ATP
<laim should be allowed. If Available Income is less than the

- gsettlement amount, the difference between these two amounts:

- should be 1ncluded w1th the ATP estimate.

: The Ag:.ncy should normally require an ATP Candldate to
- - direct five years of Available Income toward payment of the

proposed settlement amount. - However, the number of years of

Available Income may be changed when circumstances warrant.

Examples .of such circumstances include the following:

° The revenue and expense projections for an ATP Candidate are
too erratic to allow for any certainty in the future cash
progectlons; In such a situation, the settlement may need-
'to require payment of a percentage of future earnings for

more than flve years.

e A bu51ness is in. the’ process of a major capltal

réstructuring that will result in a temporary deferral of
profits. In such a case, the analy515 may need to lnclude a
greater number of years .of Available -Income or consider: the®
use of an alternative method to estimate the value of the

restructurlng

°® An individual has a very valuable asset that produces only

' minimal income. 1In such-a case, the analysis may need to,
include. a greater number of years of Available Income or
consider the net sales value of the asset in. the calculatlon

of a settlement amount.

A

The fact pattern associated with ‘each ATP Candidate’s-
financial position may require deviation from the five year,

estimate. This deviation may be in the form of a reductlon or'

increase in the number of years of future income that is

considered. It may. also include consideration of-the‘sale value
of ‘an ‘income-producing asset instead of limiting the review to
“income provided by the asset.  The explanatlon for the change in
_the estlmate ‘'should be part of the documentatlon requirements.

If the case team determxnes that an ATP settlement should
include payments over time, an interest factor should be applied
to all payments except the up-front payment:. . Interest should be
applied at the Superfund rate, which changes annually and can be o
obtained by contacting Charles Young of the Finahcial Management
Division, Office of the Chief Financial Officer (202-564-4914).

In addition, the Reglon should determine whether: settlement

payments made over time can be secured by personal- guarantees
from owners of an ATP Candidate business (particularly if it is

. . ‘ )
! i ' [ . . \. ‘12 E v
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known that an owner has signiticant personal assets) and/or
through unencumbered assets (i.e., assets that have no
outstanding llens or pledges agalnst them) .

ESTABLISHMENT OF THE ATP AMOUNT

Aany type of credit analysis, including the assessment of a
ATP Candidate’s ability to pay Superfund cleanup costs, involves
many judgments with regard to issues like what constitutes an
ordinary and necessary asset or expense, what projected future
earnings and available.cash flow are likely to be, and whether a
capital expenditure can be reasonably delayed. It is important
for the case team and the analyst to obtain necessary information
from the business entity or individual pertaining to these
difficult decisions in order to reasonably arrive at an
approprlate ablllty to pay determlnatlon

: Once the case ‘team is assured that all requested financial

. information has been cbtained and analyzed, Available Income (as
defined above), amounts available from estimated borrowing :
capacity, amounts available from the sale of assets that are not
ordinary and necessary, and amounts available from owners’ equity:
should be identified and added together. This sum should then be -
reduced by an approprlate safety factor to reflect the
uncertainties in making predictions for a specific ATP Candidatée,
and to provide for unexpected events. The safety factor can be a
percentage adjustment, a dollar estimate or some other adjustment
that is appropriate to the analysis and should be determined on a
-case by case basis. The amount produced by this step is the
estimated ATP amount. Another quick review of the ATP
Candidate’s financial situation should be conducted to assure
that the analysis is complete and accurate. If this review
indicates that the ATP Candidate can pay the estimated ATP
amount, that amount should be recommended as.the ATP amount.* If
the review does not produce such a result the estimated ATP
amount should be rev151ted o :

Once the ATP amount has been establlshed EPA should seek
' settlement rapidly since the financial’ condltlon of an ATP
\ ‘Candidate. may change. If there is an extended délay between the
: analysis ‘and the settlement, the financial condition of the ATP
Candidate may change and EPA’'s information may be stale.

In evaluating the amount that an ATP Candidate can afford to
pay in a settlement, one consideration is how the payment will be
. structured in the settlement agreement, namely a oné-time’ payment
versus installment payments. For example, an ATP .Candidate's )
.abllltY to generate future 1ncome may be used to fund 1nstallment.

‘Any ATP settlement recommendatlon in a case 1nvolv1ng the,
Department of Justlce is subject to DOJ approval

13
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payments over tlme, or it may be used to support borrowlng to
fund an up- front payment. If there is borrowing capability,. the
amount available to fund an up-front payment is increased by the
ability to borrow. However, servicing the additional debt

. (payment of principal and interest) must:be factored into the
income and cash f£low phase of the analysis, and reduces the

avallablllty of funds in that phase : - : ‘ ;o

~ The ATP amount should generally be payable upon settlement
Under appropriate circumstances, however, the settlement may
provide for. installment payments. When considering installment
payment options, the case team should keep in mind the advantages
and disadvantages of such payments, including the potential of an.
increased ATP amount, the risk of default, and the administrative
burden on the Agency. ' o ' : :

Generally, the Agency should not structure payments oyer a .

period longer than five years. There may be times when a . .
. settlement is more approprlately structured over a shorter perlod

of time. For example, if it is determined that. an ATP Candidate .
has a specific large cash need beginning in the fourth year after -
settlement and that therefore extendlng a payment beyond three '
years would not likely result in significant additional payment -
amounts, the payment perlod could be limited to three years.

SHARING THE REVIEW

Once an appropriate ATP amount is determlned the
conclusions of the ATP analysis should be shared w1th the ATP
Candidate® After a discussion of the ATP amount and the basis
for the amount ‘the ATP Candidate should be allowed to respond to
the analysis and to submit’ additional financial information. If
the information submitted by the ATP Candidate is new and
significant, it may result in changing the ATP amount.  If it
does not, negotiations may proceed provided the ATP Candldate_
agrees to the ATP amount

DOCUMENTATION OF THE DECISION

_The case team: should document the ATP decrslon in Superfund
settlements Under CERCLA, costs not recovered from one PRP may

- be recovered from other PRPs. Because an ATP settlement is
_predicated on, among other considerations, a PRP’s financial

ablllty to pay, it has the potential to affect the settlement

SAgency personnel should generzlly not. pfovrde a copy.of. any

" ABEL or other computer model analysis to an ATP Candidate unless
‘the analysis indicates an ability to pay the full amount sought.

by the government. For further information on this subject,. the
ABEL User's Guide (or other appropriate computer model user's
guide) should be consulted ,

14.
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amount to be paid by other PRPs. Therefore, it is important for
the case team to document the basis for the ATP settlement,
“ineluding - 1dent1fy1ng and maintaining copies of all documents
relied upen in conducting the ATP ‘analysis as well as preparing a
narrative explanation that describes the analysis. This ATP
documentation .is not part of the administrative record for -
response selection and is not subject to National Contingency '
Plan {"NCP") requirements relatlng to the Administrative Record "
for Response Selection. : o

" DEVIATION' FROM THIS MEMORANDUM

Each person’s. f1nanc1al condltlon is unique. Accordingly,
if the specifics of the financial p051t10n of a PRP are not
applicable to the assumptions contained in this guidance, an ATP
Settlement may be reached on othefr.grounds, but should be clearly
documented and elevated to the approprlate management off1c1al
for approval : . :

*ii..**.***.*...***.**#******.**

NOTICE: -This. policy is not a rule, and does not create any '
legal obligations. The extent to which. EPA applles the pollcy
will depend on the facts of each case.

&oo:l-w-r'at,
f'on-:l-oto

*t***t_***i*****‘**t***"***'*****‘**t

[
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APPENDIX A: INDIVIDUAL ABILITY TO PAY DETERMINATIONS
APPLICABILITY ” ' B R

For purposes of this appendlx, an ‘individual is a natural
person: Individuals include sole proprietors and non-corporate
general partners in a partnershlp However, this. appendix does
not apply to limited partners in a partnership because ‘their
llablllty, like that of shareholders in a corporation, .is :
generally limited to the amount of tnelr investment.® ‘ -

A

The ‘ability to pay of a partnership that has both limited

-and general partners should be - evaluated in two stages. Flrst
financial resources of the partnership should be assessed.
Second, if the resources of the partnership entity are .
 inadequate, the financial rescurces of the general partner(s) ,
{but not those of. the limited partner(s)) should then be assessed
‘to determine whether these resources can make up the shortfall.
If the general partner(s) is an individual, the policy set forth

- in this appendix on individual ability to pay determinations
should be followed. If the general partner(s) is a- corporation,

. the policy set forth in Appendix B on bu31ness ablllty to pay
determlnatlons should be followed - )

PURPOSE OF INDIVIDUAL ABILITY TO PAY SETTLEMENTS S R

It is not EPA’s.intent to deprlve 1nd1v1duals or their . .

, dependents of ordinary and necessary assets or -income. ' For this

' reason, EPA may enter into an ATP settlement with an- individual
PRP (the "ATP Candidate") if the ATP Candidate demonstrates that
the payment of the proposed'settlement amount is.likely to create
an undue financial hardship.  If EPA's analysis of the financial.
condition of the individual ATP Candidate identifies available.
‘funds that exceed the proposed settlement amount . there should be
no ATP Settlement : o '

;o INITIAL“REVIEW

~ The ATP Candidate should provide sufficient financial
- 1nformatlon upon which EPA can base an ATP settlement decision.
'.nGenerally, the ATP Candidate should provide the five most recent
years of individual federal income tax returns and should
‘complete a- flnanc1a1 questionnaire. - EPA may request additional -
information. This may include loan appllcatrons, financial-
information relating to businesses owned by the ATP Candidate,
and the fair market value of assets owned by the ATP Candidate.

i

6However, there may be cases where limited partners and
shareholders participate so heavily in the business that they are:
llable in their persconal capacity and this appendlx would apply

16



“Case 4:05-cv-00329-GKF-PJC  Document2355-3"Filed in USDC ND/OK on 07/20/2009  Page 19 of 36

.I‘

a . . . - s “-“f o

- EPA should not llmlt its analysis- to the evaluatlon of the
ATP - Candldate s assets, earnings and expenses. It may.also be
appropriate to examine other sources of funds available to the
ATP Candidate. This may include income and assets not in the

. name of the ATP Candidate but that are available to the ATP
Candldate, such as income from, and assets in, trusts and other
related entities as well as the financial holdings of the ATP .
Candidate’s spouse. .Not all such income and .assets should

_automatically be considered available to the ATP Candidate, but
they should be treated as potentlally relevant to the analysis.

The 1n1t1a1 review should characterlze the financial
condition -of the ATP Candidate in terms of income and net worth.
The 1n1t1a1 review may. 1nc1ude

1) Comparlson of the ATP Candldate '8 income and expenses to
.~ national and local averages; and

2) Estimation of the percentage-of'1neeme_applied‘to debt.

_ By conducting the initial characterlzatlon, EPA may then
;estlmate the extent of the financial hardship that would be
imposed upon the ATP Candidate if ‘required to pay the proposed:
settlement amount. If this amount is not likely to create an
undue financial hardship, EPA should suspend the analysis,. .
pending an explanation from tHe ATP Candidate as to why payment .
of the proposed settlement amount is llkely to create an undue

¢ f1nanc1al hardship. , ‘ .

VERIFICATION

. Verlflcatlon of  the ATP Candidate’s flnanc1al 1nformat10n is
often the most labor-intensive ‘aspect of an ATP analysis for an
individual. Although businesses and municipalities have
available a variety of information relating to revenues,
expenses, assets and liabilities, many individuals have only
copies of income tax returns. Furthermore, businesses and
mun1c1pa11t1es are experienced at explaining their financial

. . positions--individuals. rarely have a need to do.so. The case-

-/ - . team should use the least intrusive method of inquiry consistent
: with ‘adequately analyzing .an individual ATP Candidate’s ablllty

€o pay. - For example, the number of pedple that participate in

financial discussions with the individual ATP Candldate should be

kept. to a mlnlmum .

' BALANCE SHEET PHASE

The balance sheet - phase looks at-the assets, liabilities,
‘and owners’ equity of the individual ATP Candidate. Asset
holdings generally fall into one of two categories: (1) assets
" required to meet the ordinary and necessary needs of the ATP
Candidate and those dependent on the ATP Candidate; (2) other

17
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assets. Inqulrles should be made as to the proper cla551f1catlon
of. assets”owned by the individual ATP Candidate. Assets of - . ..
_ limited value, however, may be excluded frcm this phase of the
- analysis. . : o :
S ' Assets requlred to prov1de for ordlnary and necessary needs
: _.include the personal residence,. vehicles needed for
; transportation, clothing, and other personal possessions that can
be accurately attributed to providing for the needs of :the ATP
‘Candidate and those dependent upcn the ATP Candidaté. Unless the
Agency determines that these assets are not ordinary and .
necessary for the ATP Candidate or that there exist unresolved
issues ‘concerning questionable transfer(s) of, the assets, these
assets should be excluded from the ATP analysis and the
requirement to determlne a. falr market value for them should be
,-fellmlnated R . : ‘ : S

A prellmlnary review of asgsets requlred to provide for
. ordinary and necessary needs should be performed to ensure that -
‘they.are not misclassified.  If the assets are not’ ordlnary and
C necessary, EPA may calculate an ATP amount based on:

1L Réquiring the ATP Candldate to sell. the asset(s)

) C
2. - Requlrlng the ATP Candldate to borrow on the asset(s),
3.0 - If borrow1ng is not an option due to Jother constralnts )

'such as the age of the- borrower, the Agency -and the ATP
Candidate may agree that the asset will be sold as part
_ of the resolution of the ATP Candidate’s estate, with
- - .an appropriate portion of the proceeds from the sale
' B g01ng to the ATP settlement, or

4.  Not requiring elther the sale of the asset or borrow1ng
. on the asset, but requiring the settlement to include
~ Available Income (as defined below) for a perlod
. greater than five (5) years

_ EPA should alsa’ analyze the. value of a sum. certain versus.
.the possibility of a greater amount if paid over time (along with--

' the possibility of ‘a ‘default on the agreement by the ATP -
Candidate). The Agency should also estimate the net sale amount
and. the enforcement costs (such as costs to require compllance
with the ATP .settlement agreement) for each alternatlve

PR The ability-to- -bérrow estimate should lnclude the’ ablllty to .

- borrow on’'other assets owned by the ATP Candidate. - Other assets -
include assets of significant value that are.owned by the

. individual ATP Candidate. that have not been demonstrated to be

- ordinary and: necessary 'for the individual or those dependent on

. the lndlvzdual If other constraints limit the borrow;ng

- o capaczty on assets owned by the 1nd1v1dua1 ATP Candidate, the. ATP,.

' . - - . i ' ' ‘
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estlmate -should consxder the amount that would be avallable if
the other:assets were sold ’

For individual ATP Candidates who are sole proprietors or
general partners, owners’ equity should also be analyzed as a
potential source of ATP settlement funds. This analysis should
consider the ability of the ATP Candidate’s enterprise to attract
additiocnal. investments or capital contributions. Aany funds
identified in'this analy91s should be lncluded in the ATP amount.

INCDME AND CASH FLOW STATEMENT PHASE

.The income and cash flow statement phase looks at the:
revenues (income) and’ expenses of the- individual ATP Candidate.
The tax returns and other financial information should be relied
upon to estimate the future income and sources of funds for the
ATP Candidate. The income and cash flow statement phase should
identify the ordinary.and necessary living expenses described in
the ATPR Candldate s responge to the financial questicnnaire.
Ordlnary and necessary living expenses include the cost of items.
such ‘as housing, utilities, food, transportation, clothing,
education, medical treatment, and prescriptions.. Ordinary and -
necessary living expenses should not include expenses for asgets
that would be described by any reasonable standard as luxuries.
The decision concerning ordinary and necessary living expenses }
should be made based on the unique condition of each individual
ATP Candidate belng analyzed. . :

The case team should evaluate the ATP Candidate’s sources of
income and estimate the ATP Candidate’s future income. The case
team should then examine the expenses identified by the ATP

~ Candidate and estimate the ordinary and necessary living expenses
. for the ATP Candidate and those dependent upon the ATP Candidate.
" In addition, if it was determined in the balance sheet phase that
the ATP Candidate has borrowing. capacity, additional expenses to
service such borrowing should be factored into this analysis.
The difference between egtimated future income and ordlnary and
'necessary living expenses (including any debt-gservicing expenses)
igs defined as Available Income. .The Agency should normally .
require the ATP Candidaté ‘to direct five years of Available
Income toward paymenc .of the proposed settlement amount

Asg discussed more.fully in’ the" main body of this . pollcy
" document,. the fact pattern associated with each ATP Candidate’s
financial poaition will determine the number of years to include
in the Available Income estimate. This may result in reducing or
increasing the number of years used in .computing the Available
Income estimate. The explanation for any change in the Available
Income estlmate should be part of the documentatlon requ;rement

. Normally, the income and’ cash flow statement phase assumes
that income. and expense projectlons wzll remain. constant.- If

- 19
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1

special circumstances are identified; this assumption should be
changed tp meet the unique needs of the ATP Candidate. For . .
example, if the individual ATP Candidate is expected to retire in
two years, the income and expense pro;ectlons should be changed
to reflect this circumstance.

,ESTABLISHMENT OF THE INITIAL ATP. AMOUNT

‘In establlshlng the lnltlal ATP amount EPA should deduct
-. from the Available Income estimate an amount that-should provide
a measure of safety to prevent the existence of an undue
 financial hardship. The safety factor for an individual ATP ) ..
Candidate should he based on facts specific. to’ the 1nd1v1dual and
those dependant ‘upon the 1nd1v1dual
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| ' APPENDIX B: BUSINESS -
. . ABILITY TO PAY DETERMINATIONS

APPLICABILITY

Businesses can be broadly grouped int¢ three categories:
corporations, partnerships, and sole proprietorships. From the
. = perspective of analyzing the financial health of a business, a
- critical distinction exists among these categories regarding the
extent to which the businegs’ owners are responsible for the
business’ liabilities. . A corporatlon is an entity in which
owhership is established by parties (who may be individuals,
partnerships, or other corporations) who hold shares of stock in
that corporation. The corporation under the law has the status
of a person. Therefore, liability generally is limited to-the
corporation. A corporation’s owners (i.e., shareholders)
" generally enjoy-limited liability. for any of the corporation’s’
. debtg or legal claims, and the most they can. "lose" is the value -
of their investments {(i.e., stock) in the firm. - In assessing the ..
financial health of a c¢orporation, only the flnanczal resources
of the corporation are relevant .

The owner of a sole proprietorshlp, in contrast, is not :
protected from business debts, and the owner has unlimited ’
liability for his business. The total financial resources and
financial responsibilities of the owner of a sole proprietorship
or the partners of a general partnershlp should be evaluated in
assessing the ability of these entities to pay.

A less common form of partnership is known ag a "limited
- partnership." These partnerships consist of one or more limited .
partners (whose liability for the partnership’s debts is limited
to the amount of money originally invested) and cne or more
general partners (whose liability for partnership debts is not
llmltEd tc the ‘amount of thelr znvestment)

For purposea of analyzing abilxty to pay situations, it may’
be necessary, to consult one or both of the appendxces. For
example, ATP settlements affecting businesses enjoyxng limited
liability (e.g.. corporations) should be determined in-accordance
with the policy set forth in Appendix B and the main body of this
policy document. However, business entities who have general
llablllty (a.g., sale proprietorship) are addressed Ln Appendlx
A:" Individual. Abllxty to Pay Determ;natlons.

' PURPOSB 0? BUSINBSS ABILITY TO PAY SETTLEHENTB

_ EPA does not 1ntend the:Superfund settlement process to
result in the closing of a business or the inability of a
business to conduct its business activities. For this reason an:
ATP settlement with a buainess PRP is permitted if the  business.
PRP (the "ATP Candidate®) demonstrates that. the’ payment of a

+ *
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certain sum of money is beyond its financial capability and that
settling.for such a sum of money would create an undue financial
‘hardship for the ATP Candldate ‘The . business ATP settlement
should also meer the requiremehts contained in the main body of
thls pollcy document.

, IR . EPA’'s analysis of the flnanCLal condition of the ATP -

- Candidate should be performed with the assistance of a person who -

. is qualified to make this determination. If the analysis
identifies available sources of funds that exceed the proposed
settlement amount, there should be no reduction in this amount.

' INITIAL REVIEW - ... o o | o

The ATP Candidate should provide EPA with sufficient -

. financial. lnformatlon on-which to base an ATP settlement
decision.  Generally, the ATP Candidate should be required to .

- provide a minimum of the five most recent years of federal

- corporate income tax returns. Similarly, the Agency.should also.

. generally request the five most recent years of financial '

© information (audited, if available) and a completed financial
questionnaire. Other 'information, as determined by EPA, should
be provided and reviewed by EPA. 'This may include loan -
applications, financial information reélating to other entities :
owned by the business and/or shareholders or directors of the _
business, financial 1nformatlon for a period of time greater than
five years, and information that might agsist in estimating the
fair market value of assets, llabllltles, income and. expenses of
the ATP Candidate. K . L L

: The initial review should characterize the financ1a1
condition of the ATP Candldate in terms of income and net worth.
The initial review may

-

1} Compare the ATP Candldate s anome and expensee with . 51m11ar :
' bus;nesses ; oo
2) Calculate variods financial retloe (e.g., debt- to'equltyf

ratio) that help to.describe .the equity, solvency and
‘profltabllxty of the "ATP Candldate, and

3) 'Compare net income and cash flow projectlons w1th the
- propoeed settlement amount.

- If a preliminary review of ‘the fznancxal Lnformatlon ,
xndlcates that. the proposed settlement amount is not szgniflcant
in comparison to. the flnancial posztlon of the ATP Candidate, the

-

"For example. information on offxcera' compensation is’ oo
avallable in the Robert Morris Asscciates business profiles. For
further information on how to make these comparisons, see the

'“Beyond ABEL Training Course” ‘materials. .

22
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‘analysis should be. suspended, and the ATP Candidate should be
+ asked to éxplain why the proposed settlement is likely to create
an undue financial hardship.- Only if such’ an explanatlon is
provrded should the analysxs continue.

Generally, -if the financial characteristics indicate a
strong financial condition, a reduction in the proposed
- settlement amount is not justified. However, it is important to
recognize that these are only financial indicators and do not.
.express a final opinion on any business. A final opinion should
~ only be provided based on a detailed analy315 by a quallfled
flnancxal analyst. ‘ . _

VERIFICATION

.o~

- 'Businesses have available an assortment of dpcuments’ that
desdcribe their ‘financial condition. However,.the majority of

" thege financial documents were prepared under standards that are

different from the.standards used to evaluate.an ability to pay.-
. Because of thzs, caution should be used in relying on them. . :
_Sufficient ingquiries should be made to verify the. accuracy of the
‘documents and to determine that they accurately reflect the
current financial condztlon of the ATP Candidate

Understanding trends in the ‘business and the reason for the’
trends are important in verifying the financ¢ial information.
Superfund litigation can be expensive and this may have created a °
significant but temporary impact on the business that may ease or
dlscontlnue after settlement.

Other expense and spendlng patterns should also be examlned
to determine whether debt has increased or decreased. Often in _
difficult financial times a ‘company may reduce assets to pay
_éxpenses or borrow on the assets. “Substantiating documentation '
should be provided to explaim why a business that has a history
- of proflt has 1ncreased its amount of debt or reduced lts net
.worth -

1:BALANCE SHEET PHASB

- The. balance sheet phase looks at. the assets, llabllltles, _
and’ owners’. equity of the business ATPF Candidate. Asset holdings
-of a business should generally fall ‘into either of two
categorles- (1) assets that are ordinary and necessary to
~continue the  business operation(s) of the business ATP .

. Candidate; and (2) assets that are not ordinary and necessary for
the business. operation(s) of the business ATP Candidate. EPA may
make inquiries as to the classification of all assets. '

: An. anuiry should be made to determine if the company has :
the ability to borrow upon either or. both types of asgets. If
‘borrowing potent1a1 exists, the amount that -could be borrowed and

. ‘ - 23
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;

paid by the ATP Candldate should be estlmated and lncluded in the
ATP estimate. ’ .o . .

If other constraints llm1t the borrow1ng capacxty of the
business ATP GCandidate, EPA should estimate 'the net proceeds from
the sale of .assets that are not ordinary and necessary. This

 estimate should be included in the ATP amount. During the
. balance sheet phase;, EPA should ensure that the business ATP
. Candidate is not required to. dispose of ordlnary and necessary
assets or to borrow so heavily on ordinary 'and necessary assets
that it is unable to make the payments on the debt .

" Owners’ equlty should also be analyzed as a potentlal source
of ATP settlement funds. As described more fully in the main °
body of ‘this policy document., this analysis should look at two
- primary components: dividends. and capital contributions. " Any
. funds. ldentlfled in thls analysls should be anluded in the ATP
-amount

INCOME AND CASH.FLOW STBTEMENT PHASB

The income and cash flow statement ‘phase looks at the .

. revenues {income) and expenses ¢f the business ATP Candidate.
This phase of the analysis should predict future earning - .
potential and identify ordinary and necessary e )enses for the *
business ATP Candidate. This should be based on financial ., '

T statements from prior years and likely future events. The goal .

of the ATP settlement should be to allow the business to remain
solvent, but not to retain exceds cash flow. Any excess cash.

flow should instead be used as a source of contribution towards a .
Superfund site cleanup. Similarly, the ATP settlement should not
‘permit znflated or unreasonable expenses ,

-. When conductlng the income and cash flow statement phase,
EPA should look to see that all sources of income are 1dent1f1ed
and valued accurately, and that any related party transactions:
{i.e., transactions among natural persons related to each. other,
or. among corporations that are closely related) are identified.
" Current and projected future sources of income shéuld be compared
with prior sources of income and an estlmate of future lncome
should be made. o _ Lo :

o Current and estimated future expenses should also be /-
examined, Expenges of ‘the business ATP Candidate that are :
intrinsic to'the service or manufacturing purpose of . the

‘corporation ("ordinary and necessary expenses®) should be :

. reviewed. Expenses that do not appear to relate to the business
purpose of the business. ATP Candidate (e. g., charitable
contributions; dues and membership fees) should be questioned.

.In addition, if during the balance sheet phase it was determined

‘., that the ATP Candidate had additional borrowing capacity, future
expenses should reflect increased debt servicing requirements.

24 .
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~ ATP Amount is the sum of Avallable Income, excess cash, amounts

| ' APPENDIX C: DEFINITIONS.

A#ailable Income ig the difference beEWeen-projected revennes and
- ordinary and necessary expenses generaLly for the next five :
years - : o ' . e

Increased Future Needs are ordrnary and necessary expenses that
.will be incurred by the ATP Candidate that have not been incurred
'in the_ past gor that were incurred. preVLOusly but which are
expected to be slgnlflcantly greater than in the past.

Ordlnary and Necessary Asset.is an asset that is currently used
for a business purpose or an asset that provides for a need of
an 1nd1v1dual ATP. Candidate or. those dependent on- hlm/her

~available from estlmated borrowing capacity, amounts available
from the sale of assets that are not ordinary and necessary, and
~amounts avallable from owners' equrty,‘reduced by a safety
factor : :

- Undue F1nanc1a1 Hardship occurs 1f payment of the settlement

" amount sought by the government will deprive an ATP Candidate -of,

ordinary and necessary assets or cause an ATP Candidate to be &

unable to pay for ordinary and necessary business expenses and/or
ordlnary and necessary 11v1ng expenses

.26
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. ‘rwr name and adcress finduding npcode and counly) - ) 2. Homa phone number . 3. Marital staus
) : . ’ 4. Soclal ~ a Yours L b. Spouse
Zp Code T | couniy Frpcis i
(optional)
Section | Empioyment Information
5. Present empioyer or business {name and eddress) €. Businass phone number ) : 7. Qcaupation
Sa.. How long at present | 8. Chack appeoprale bax
-@Mmpiay ment. Q Wage samer Q Parther
- Q Solg proprietor Q Corporate officar
9. Spouse's employer or business (name and address) ' 10. Buslnass phone numbar 11. Occupaten
$a. - How long at present . -+ | 12, creck spopriate box
empioyrent . ) . Q Wage eamer Q Partner
- - : Q Solp propriator Q Corporals olficer
Section Il . "Personal Information

13. Name, agdrass and lefephone numbar of naxt of Kn or oM reference

14, Date of blrth . Yours .| b. Spousa's
Section ill. . General Financial Information
15, Lasi Dree years Federal and slalo : 158, Adjusied gross Income o raturng, 15b, List afl smtes these retumns were flad in:
Income tax returna fled pef year - )

16.” Bank Accounts {inciude Savings & Loans, Credit Unions, IRA and Retrement Plans, Certificaes of Deposit, sic}

Name of inatitution : Addrees . Type of Account ‘AccountNo. - Balance.

Total (Enter in ftem 25} . . ‘ y

‘ormation I3 raqueMied pursuant lo Section 104{e) of the Comprshensive Environmental Rasponse, Campcnsamn and Liablilty Act, 42 1).8.C. § 0604, and Is not subject o
s ol the Paperwork Reduction Act of 1580, 44 U.5.C. § 3501, et 32q. ) .

]
4
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- Cparge carcs. Lines of creqst

- Typs of Account Nama and Address of Monthly Credit Amaunt Credia
or Card Flnanciai Insiitution Payment Limit Cwed Avellabie  H
L
"Totals (Enter in tem 21) . }

18. Sale deposil oxes renied or accessed {List ail focatons, box numbers, and conlents Incuding estimalsd marke! vakse)

19. Asal Propeny (8rief description of proverty and type of ownership} Address {indude C-':’W‘D’. state and parosl number)
- . V
o,
c.
.2_"‘ . , insuranca Palicles {Name of Company} Policy Numbar - Type Face Amount Ava:fllblo Loan Value
To!..al (Enter in lem 27) o . P

21. Addilional Financial Information {Cournt and administrative proceedings by or against you, legal cfaims{whether asserted or nolf, settiement agreements, employmer
agraements, consuling and simiar agreements, “goiden parachuts® agreements, bankruplcies, repossessions, recent transfers of assets for less than full vaive
anticipated increases in income, real esials being purchased under contract, real or personal property being hekd on your behalf, conditon of health, information o.
lrusts, estales, profil-sharing, plans Inheritance, ste., in or of which you are a pamapan! or beneficdary). -

22, Are you currantly receiving famamenl banefits as a fermar civillan or mlh!ary employee of the fedetal govemment? If o, give dates of service, agency or branch ¢
semca employed by, and locatioh of employment

23, lndlcam any business antity with which you own five {6} percent or more of the outstanding stock {or other eqully interest), ‘
Name of Business Entlty -1 - C Addresa Percantage of Stock Oate Purchased

\asedaviunio. pmi, «2> - tevited 04/0892 . ) ’ =2=

P



Case:4:05:cv-00329-GKF-PJC  Document 2355-3 Filee-in WSDE NB/OK on 07/20/2009

Page 31 of 36

Curment Llabdiltins Equity Amount of Dats .
. Deseription Marxat Balance in Honthly ”"E" and Address of lszuer or Cate Fins
Value Ous Assst | Paymem lNate HoldariObliges Pledged | oy e

24, Cash and precious metals of gams

“77" Bank accounts -

s Slocks

o. - Bonas

¢, Mulual Funds, Parinership Inlerest,
Secunbas and omer Investiments

27. (Cash or toan valve 9! Insurance.

28. - Vehicles (Mode, year, license)

29, Real
proparty
{From
item 19}
30. Other tanpibie assets (Incluging art, )

dabts owed 10 you in excass of $1000.

" boals, Jewelry, options, elc.) of financial |-

- .
Sd. °
1. Bank revolving aedlt
a,
2. Other
Liabillties B,
{Incude
judgaments, | ¢,
L noles,
ax tigng, q.
alc.)
Q.
1 -
¢
‘43, Federal andsiale Taxes Owed -
34. Tolals

List all vansters rea & personal property, Induding cash.{by gift or loan made not at falr masket lame) thal you have Made within e Igst 3 years ([lems with a current markat value o

$1000.00 or move): -

: LT . -
Dale Current Market Value aﬁwmrﬁ) Descriplion of Propenty Tranalerred | nqicare m.mmﬁmmp © you) Natire and Conditions of Transter
’ ‘A N [
. T =3= \cusadeviiininlo prd <3> - avised 040
T T i PR O : S R :
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’ Income Necsssary Living Exparaes
Source Gross Nast
" hs. . wages'Salares § $ 47, Rent{Do nat show morgags lisiad i jlem 30) $
36, - ~nges'Salanes (spouse) - 48. Groceries (no. of people )
3—} 3 éommtssms . 49. Instaliment payments
33, Interes: - Divicands 50. Utiites(Gas$ _____ wWater$
9. NeiD5siness income " Electric$ Phong § )
40, Rena income 51. Transporranon
41.  PensworvSocial Securily Income 52. lnsumnce (Life $ Health $
22, PensiorvSaclar Securlly Income {suam) Home § Car$ )
43, Chid Suppon - 53, Maodical (describe if in excess ol $500.00)
44, Admeay 54. Estimatsd tex payments (If sefl-empioyed)
45 Oher lncome {a.g. investment Incoms, §5. Cther expenses (speclly)
capral gains)
. Total - } : 5. Total 1*

Certification

Undsr ponaltics cof pedury, | dnci:l.ro {hat to the besl of my knowiedge and bellaf this

‘slaternant of agseta, llablikles, and ather informatkon is trus, cormect, and compiste.

§7. signalure 58, Date
L] d '
. *
Ay, T SEA I ; lm. "/
g e somoglils it - - -
- 3 S
. - - o AT
. mw r, T =
h . .,\..:ﬂ‘hw mmﬂm 4 ki



V.8, Environmental Protaction Agensy, Reglon 1X

Flnanclal Statement for Bu

2 |0 e, vliach @ separkid thasl

sinesses *

2, Business phone Amiser

oG Xpangs end eaaly)

( )

4, (Chetk spprcpriam box)

Dlﬂhmw DTM!
Dm [:Jenm(mm
$. Keme s kodesss of feplbiavad Bgent (Induding Maoade e axaly}
6. GTIY of INDrpOMLBoN far CoUEY I leign) | 66, Empiayer (derétemdan Number 8. Lats of inorparason 78. Typs of tu inass
75, 20 Goda

mmmhmnww&mdhm

r mmuwumummwj. Sthar hoiaers of mommquqmmmmﬁqﬁnm

* Nare snd Tide ‘

Ehtostve T coolal Sevurtty
bete Homs Address Nombser (optional)

Tculﬂum
Phons Kumbsel of Ietass

e

Section |

Gonorel Financis! Informatlon

5. Lus) tves yoars Fodtrt 603 G20 IXOMW BXTOWTS b

Forns Flas | Tox Years engod

10, Bark oX0UNS (LI & Ypes & SO Doy Pk, 88V WWW —

Nams of Sneifuilon

Typs of Asotunt

Nemo of Inttutisn

“Avelatle

enh
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Qaction | - continued . General Financlal information

R
18. Real popinty

Addresa fecdude acswy, siaie end pacol ' rmamion

fiiod Bmodplion ent Tygs of Cumrhlp

[}

14, neumnde pailoios owned with budnses &b birdddivy

Nemo loglired : m

Peliey Numbar

Typo Foo8 Anou R Avallabia Loan

‘retﬂ rmwn M:r)

16, Addtond information {Cost and aviminksatys procaedings by o¢ &gain the bushase, S81emant gremants, me or 254 tangii or Enaet

22086 othar T 1 N0 SNy 0oL b of business, bﬂmmmmwmamwmmm-duwwmm:
YaNa, Entiolpaisd iNKeEEss In oams, opsiors naww:dmdarmwmv Mwmwmmmwum conkrest, mﬂorptmr

propeny baing heid en waum;

1&-_ Liat ol submigiarko Twned, Hmm mmwommmmmuymmmmwmmmﬂn :waim hmin:u

subsidiary or ofher endy.
Lo
18. Federal gorvamnent dep@Eunonits of Wﬁhﬂmmhnnmnahrmmdga&wmm
‘ oonmuo. Amount to be Revelvaed Payment Dus Dak

o Agency Neme _Agdress

16a memuqmmmmumnmm mwam o Bwhichyovhsveas ﬁd(umw

hmbﬂ\mmmhm)htnpmsm

AsERaTRins reccivebie (Taat Kang 19 $Eciheiers, CEes, pLam, s )

t%

Ous Date
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Asset and Lisbliity Analysts

" comenmend .

19, Bar eitouns

"6 Beawites end e IAaACE Besels
ouned .

1. AcssunteNoia recoNuxe

2. Regl
popery
ﬂmﬂl“ﬂfﬂ

O, it 1 Lishitiiss
Yeluo.
[}

Bat. Bus
& | (4

tguay v
e

Ampum of ¢ Neamo one Atgress o
o, Py, Lisrvioto Haldarhiigas
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Mashinsry end | o,
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Section ill. o ~ income and Expenss Analysia

R s
The Isiowing ipformasion tppies o Incomo wY eapsneed GUING © oN9 Y& parkel: AceENirgng esdhodd Wt
o ' .

- rTEs MG from amkes, services, A, $ 38, Malsrials purchased $
1. Qroeg (enal inmme . ' 7. Weges end salarks of emgioroet

_ 82, Wago vesiarastonumed kv cilasrs, drectars end
22, Inreal by . !

) @&, Cividenda 4 _ - Iea rem
34, Oshet income (Spasiy) . e, Insiasment payments (rerm e S5
4, fupplon

48, Ulides / Teleghano

43, Gasoine /04

44, Rapelrs and wainterenod

| & vaurense

48, Current wxge -

47, Oehor ', Inciugig Hood puaid for sarvians (poully)

wres o Pls - . Yot - ble

éﬂudhméo
| p s

80, LAt o ewiarmed sl & parusnal prepery, Inshuing each (by gt
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